DATE

Paul D. Escott
Assistant City-Parish Attorney
Lafayette Legal Department

P.O. Box 80338 &
Lafayette, Louisiana 70598 \'3'\&- 7
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Re:  Docket No. 2021-882C &
. e ) 0:9. -\%V . %v
Advisory Opinion — @\\\x g@'x“ ,@J\\
- L \Q@‘
Dear Mr. Escott, .\5 04\6 <&

advisory opinion regarding the recent amendment to the lang%g,ge @fla R.S. 42:1123(34) within
the Code of Governmental Ethics (“Code”) as it appllesoto\«épgs?nted members of the Lafayette
Board of Zoning Adjustment. @Q. (S Q}

Pursuant to their authority in Section
Home Rule Charter, the Lafayette City, unﬁ"l, @%d the Lafayette Parish Council issued Joint Or-
dinance No. JO-043-2020, reorganizii ﬁg ecﬁstmg Board of Zoning Adjustment, which is com-
prised of five members and two al@\’naf% IQe’-mbers The Lafayette Mayor-Parish President appoints

one member, while the Lafayept?: Q@ Qéuncﬂ appoints four members and the two alternates.
\

The Board of Zoning Adjusfrn@'ﬁ\ ]:{a“s the power to hear and decide variances to the Comprehensive
Zoning Ordinances purﬁ?am‘toﬁrtlcle 4 of the Lafayette Development Code. All applications for
variances are submgt%d@rnkt@ﬂfy to the Lafayette Community Development & Planning Depart-
ment. Once the aﬁale‘ﬁlqms are reviewed, they are referred to the Board of Zoning Adjustment for
hearing and dec1%ﬁ1\_§}he Board of Zoning Adjustment also has the power to hear appeals regard-

ing rezoning application decisions.
g g R \2
‘\

Appllcathirs q&/olvmg the subdivision or resubdivision of property are submitted to the Lafayette
Com uﬁr]t&?’Development & Planning Department. Once the applications are reviewed, they are
referréd tg the Lafayette City Planning & Zoning Commission (“City Commission”), if the prop-
erty is located in the City of Lafayette, or to the Lafayette Parish Planning & Zoning Commission
(“Parish Commission”), if the property is located outside of the City of Lafayette.
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The Board of Zoning Adjustment has no authority or jurisdiction over the subdivision or resubdi-
vision applications. However, in the event the applicant wishes to request a variance in connection
with a pending subdivision or resubdivision application, the variance application would be under
the authority of the Board of Zoning Adjustment.

PROHIBITED TRANSACTIONS
La. R.S. 42:1113B provides the following prohibition:

No appointed member of any board or commission, member of his immediate fam-
ily, or legal entity in which he has a substantial economic interest shall bid on e&
enter into or be in any way interested in any contract, subcontract, or other traQS%C\
tion which is under the supervision or jurisdiction of the agency of such appoin infed
member. &; o\\?

La. R.S. 42:1102(2)(a)(vi) defines “agency” for public servants of pqghc@\sqbﬂwlsmns to mean
the agency in which the public servant serves ... Public servants\@} R@hmcﬁ subdivisions shall
include public employees of municipalities, parlshes and other@éu?\hé&a{\ﬁbdmsmns

La. R.S. 42:1102(18)(a)(i1) defines “public employee” to I@@argat\n%(éne whether compensated or
not, who is appointed by an elected official when acting L@%&@ﬁ@a capacity, and the appointment
is to a post or position wherein the appointee Q_to seqf(@?]{@govemmental entity or an agency

thereof, either as a member of an agency, or\ . @ingh@yw thereof.

»
m%lg@ngg{f\fe governmental entity” to mean:
&
Any proceeding, application, s 1ss§'bn,,,request for a ruling or other determina-
tion, contract, claim, case, or ot eg%u@ﬁ partlcular matter which the public servant
or former public servant Qﬁ\\hé%@\xgemmental entity in question knows or should

o
know: S .Q\ >
Q\\« N ’\\

&
(a) Is, or will b u?he&sugj\é’ct of action by the governmental entity.

(b) Is one to@s?hlgh ghf governmental entity is or will be a party.

(c)Is one\m whlchihe governmental entity has a direct interest. A transac-
tion m‘@olgﬁngof e agency of a governmental entity shall have the same
meamgg\w&h respect to the agency.

@\g@ﬁ §1123(34) EXCEPTION
The Lou@laga Leglslature created an exception to the Code for transactions involving subdivision
and resubdivision applications in La. R.S. 42:1123(34). By Act 340 of the 2021 Regular Session,
effective August 1,2021, R.S. 42:1123(34) was amended and now provides that the Code shall not

preclude:
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A member of a municipal or parish governing authority, an appointed member of
a planning or zoning or appeals board or commission of a parish or munici-
pality, or a member of such public servant's immediate family or a legal entity in
which any such person has an interest from making application for the approval
of the subdivision or resubdivision of property and for the zoning of such property
or for a building permit and any inspections performed pursuant thereto, provided
that all of the following requirements are met:

(a) subdivided property shall not be less restrictive than the zoning of the

original parcel. Q%z:’

(b) The subdivision, resubdivision, or zoning of such property shall be f@%

2
residential purposes only. 2O \&

‘9 =]

$

(c) The application or applications submitted by or on behalﬁ@f gﬁ’: Ruhllc

servant, a member of his immediate family, or legal ent1ty, 6{)‘}1 @w@fy shall

be limited to the subdivision, resubdivision, or zonmg oitfrogﬁlore than

twelve lots per calendar year and the construction g@%o@iﬂ\gﬁé than twelve
& \\

residential units per calendar year. o
‘e\ N \

(d) No public funds shall be used to constme@%@nfgﬂstwcture for the use
or benefit of such property or develo &meg& @ ‘&

(e) The public servant shall file g@ g&r\c%&})ntammg all details regard-
ing the transaction deemed n tla,g’Board of Ethics with his gov-
erning authority or board g l’ﬁn%ESSl@il and with the Board of Ethics no
later than ten days prior to @S/ L&aQﬁg pertaining to any such application,
or if no hearing is held nggfb such application, shall file such notice
at least ten days prlor o fgl ai?tlon on any such application.

(f) The public se@amﬁh@ﬁ‘ recuse himself from any vote related to such
application an&-ﬁiaﬁ‘n@ participate in any other aspect of the application or
transactlon \&\;0\

V
\ N\
&\\ \\\ o° AGENCY

Pursuant to R.S. 4@53 k&(lS)(a)(n) and 42: 1102(2)(a)(v1) the appomted members of the Board of
Zoning Adjustm%ntsﬁre ‘public employees” and their is “agency” is the Board of Zoning Adjust-
ment. b‘

&“3 .}0

>

%ﬁ Ny QUESTION 1
Whether members of the Board of Zoning Adjustment would be prohibited by the Code from sub-
mitting an application for the subdivision and/or resubdivision of property?
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Since applications for the subdivision and/or resubdivision of property are made to the respective
City Commission or the Parish Commission depending on the location of the property, the ap-
pointed members of the Board of Zoning Adjustment are not prohibited by 1113B from submitting
an application to either the City Commission or Planning Commission, since any such application
is not under the supervision or jurisdiction of the Board of Zoning Adjustment.

QUESTION 2

Whether the provisions of R.S. 42:1123(34) would provide an exception to the Code for an ap-
pointed member of the Board of Zoning Adjustment in the event the application for subdiyision or

resubdivision also requires a zoning adjustment or variance? &0\
O -

Generally, 1113B prohibits an appointed member of the Board of Zoning Adjustmqg&&@?entering
into, or being in any way interested in, an application for zoning adjustment .udrv\é@ﬁance that is
under the supervision or jurisdiction of the Board of Zoning Adjustmen%@b&\éz@v@ﬁ in the event an
appointed member of the Board of Zoning Adjustment submits an a@@ﬁo@"fbr the subdivision
or resubdivision of property that also requires a variance to be ap@og&é\é\,’efy\\the Board of Zoning
Adjustment, the exception in 1123(34) would allow the appl%@ﬁot_giﬁ: @'&ovided that all require-

ments of the exception are met, including that the sub@%@g&@perty shall not be less re-
strictive than the zoning of the original parcel. \)0‘\\\@'\2'. @%(}
Qu \%\I& \%\Q\Q\

> N
Whether the Code would prohibit an appoi\) o

1 Q\gl&@@u F the Board of Zoning Adjustment from
applying for a variance on commercial Q@? J\&Q{é% in the City of Lafayette?

s >
The exception in 1123(34) expressly s %Q&é\t \\tké subdivision, resubdivision, or zoning of such
property shall be for residential purpo gs(\o\@i\y. The 1123(34) exception would not apply in this
situation. As a result, 1113B Wou‘lgbﬁyéﬁ\ﬁ{i;@a\m appointed member of the Board of Zoning Adjust-
ment frorp submitting, or bgig@“ﬁ@f@ intere‘sted in, an application for variance in zoning of
commercial property to the \@%a@d’cxfsfonmg Adjustment.
L
3‘}‘ o&vbd‘\ QUESTION 4

"

R
Whether a prohik@é&ﬁéﬁngﬁ\tion under 1113B would be cured by the recusal of the appointed
Q> g .
member of the Boar@\oﬁfonmg Adjustment?

The Board furtkgé? ;;@?ed that recusal as to an application for a variance that does not meet the
requiremenftg@(&f%(%) does not cure a potential violation of the Code for appointed members
of the Bg&“&k&?oning Adjustment.
o>
<> & QUESTION 5
Whether the Code would require an appointed member of the Board of Zoning Adjustment to
resign from their public position to avoid a potential violation of the Code?
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The Board noted that the Code does not require resignation. Instead, an appointed member can
choose not to undertake the conduct which would be a violation of the Code. However, if an ap-
pointed member of the Board of Zoning Adjustment chooses to resign in an attempt to prevent a
potential violation of any provision of the Code, the post-employment restrictions of the Code will
apply. If a member has a question as to the application of these provisions to transactions with their
former agency, they should seek an advisory opinion on the issue.

CONCLUSION

The Board concluded, and instructed me to inform you, that, generally, appointed members of the
Board of Zoning Adjustment are not prohibited by 1113B from submitting applicati s “for the
subdivision or resubdivision of property to either the City Commission or the Parish @bn@mssmn
However, in the event the subdivision or resubdivision application also requires aﬁ)n@g variance
to be approved, then the exception in 1123(34) would not prohibit the a 011;gtkd member of the
Board of Zoning Adjustment from submitting the variance request, &d“éQ@t}lat all require-
ments of 1123(34) exception are met. If the requirements of ll{ﬁ%@%a@ot be met, then the

zoning variance would be prohibited by 1113B. 0\& .5\\ &

Q Q>
The Board further noted that with each of these questions \'Qqﬁys‘anaﬁl?ysw as to a specific public
servant is highly fact specific as to whether a violation of Lh% g@dg‘f’nay occur. Each public servant

should request an advisory opinion regarding theg'r spe(ga\ﬁ%-,cl@mstances

t a§ @? fQ}&l herein. Changes to the facts as pre-
‘@é Ql‘.SVfSR)nS of the Code of Governmental Ethics.

The Board issues no opinion as to past yet anﬁ Qﬁ%o laws other than the Code of Governmental
Ethics, the Campaign Finance Disclos &’A@? tb; Lobbyist Disclosure Acts, and the conflict of

interest provisions contained in the L(ﬁllszgaila\@amlng Control Law.
\ >

If you have any questions, pleasgfo@ae@ne at (800) 842-6630 or (225) 219-5600.

This advisory opinion is based solely on the
sented may result in a different applicatio

Sincerely, DQ
LOUISIANA BOARD OF ]ggil‘-n

> 2 9

C N
Ty \nd ¢
o \\‘}\
<

David M. Bordel@n & &0

For the Board ) SJ\

\}
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